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RESPONSE PURSUANT TO 37 CFR 1.111 - Remarks 



The pending claims, Claims 1 to 5, 9 to 12, 20, and 22 are rejected under 35 U.S.C SI 12. second 
paragraph because, according to the Examiner, Claim I, 2, 4 and 5 are vague and indefinite. In particular, 
the Examiner questions, with respect to Claim 1 , whether structured water inherently comprises a cluster 
structure. Applicants amend Claim 1 such that the structured water comprises al least one cluster structure 
comprising I and S water of certain conductivity and pll. Support for this amendment is found in the present 
specification at page 4, lines 20 to 25, and page 5, lines 1 to 4. If this amendment does not address the 
Examiner's concerns, Applicants request further clarification of the issue. Claims 2 to 5 are noted by the 
Examiner as lacking sufficient antecedent basis as they recite the limitation 'The composition". Thus, 
Applicants amend these claims to clarify that the structured water is being further defined in Claims 2 to 5. 
Therefore, Applicants request that the §1 12 rejections be withdrawn. 

The pending claims of the present invention are also rejected for being obvious in view of Cioca et 
al, OJ.S. Patent No. 6,139,855^ and Beerse et al. OJ.S. Patent No, 6.217.887V According to the Examiner, 
the Cioca et al. teaches structured water in a composition that also contains a biologically active agent; but, 
does not teach at least two antimicrobial agents within the cluster of the structured water, and it does not 
teach silver ions. The teaching of salts of silver is found in the Beerse reference at column 7, lines 54 to 67. 
The compositions in the other reference cited by the Examiner, the Beerse reference, are antimicrobial in 
nature, and the silver salt is disclosed as an antimicrobial active agent. Therefore, the Examiner reasons, as 
previously mentioned, that the teaching of silver salt in the Beerse reference in combination with the Cioca 
reference, renders the present invention obvious. According to the Examiner silver must be within the 
cluster structure because the electropositive charges of silver would interact with the electronegative charges 
within and without of the cluster structure. This would result in, according to the Examiner, a cluster 
comprising silver ions within it. Further, since a compound and its properties are inseparable, the Examiner 
finds that adding structured water taught in Cioca et al. to a cosmetic composition must have the property of 
preserving the cosmetic. T his, Applicants believe is not an accurate jg pjffiion^^^ et al^ 

because at column 2, lines 36 to 66, it is taught not that r stmctigedwater i^servggjj^ but, 
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rather, that structured water enhances th c^a^^ty^LaJliidQg igal active in the composition. Applicants 
assert that one of ordinary skill in the art would understand this to mean that a cosmetic composition 
containing silver ions taught in Beerse et al. would have enhanced antimicrobial activity if the water in the 
composition was the structured water taught in Cioea et al. This is not the subject of the present invention, 
and therefore, Applicants respectfully traverse the Examiner's rejection. 

The present invention relates to structured water wherein the cluster structures of die structured 
water have at least tw^j; antimicrobial agents within the cluster structure. In other words, the two 
antimicrobial agents are incorporated within the cluster structure of the structured water. As a result, the 
silver io ns do notj greci pitate ou t of the structured water of the present invention. This serves as evidence of 
the difference between the present invention and the mere addition of silver salts added to structured water 



or any other types of water. However, the simple addition of silver ions to structured water is well known in 



the art to result in a suspension. The electrical charge of silver ions is unstable and gradually dissipates 
causing instability of the suspension. As a result, of this instability, the color of the suspension changes 
from yellow, to brown, to red, to gray, and finally to black. During this color progression, the particle size 
of the silver increases. Thisis discussed in the present specification at^ag^UJme^l^to^l^T herefore^ the 
silver ions simply added to water does not ex perience the type of electrosta tic interaction that would result 
in clusters having silver ions withutt hem*. 

The next question is whether the silver salt described in the Beerse reference behaves differently 
than the silver described in the present invention when added to structured water. However, regardless of 
this issue, there is nothing in either of the cited references, or in the knowledge of the skilled artisan, to 
equate the addition of antimic robials t o structured wat er in a solution, taught or suggested by the cited 
references, with the integration of anti;^ ^ the cluster structures of ^cturedj^ter. The 

addition of silver to wa ter, whether it be structure d, top or d eigned w^ 

of silver io ns ^1hm the^^ specification at page 5, lines 

20 to 22. The silver ion has a large mass and large ionic radius. Comparatively, the cluster structure 



stabilizing ions have a much smaller lonftTradius in comparison with the silver ion. Because of the 



difference in the size of the ionic radii, the silver ion wouIH not be expected by one of ordinary skill in the 
^art to be readily incorporated within^ of structured water when silver ion is siniply^ 

^addcd~to~StructUJ^^ the Examiner notes that interactive forces between the electropositive 



123rgel)fthe silver and the electronegative charge of the cluster structure would take place, Applicants 
assert that this is not the case when silver ions are added to structured water. 

Structured water has clusters formed by the interaction of ions that are added to feed water. These 
ions in the feed water form the clusters of structured water after being passed through a structured water 
producing device. The simple addition of ions to feed water alone does not make structured water. This is 
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disclosed in the present specification at page 4, lines 26 to 27. Interaction of the dipolar molecular structure 
of feed water containing stabilizing ions with an electrical field simultaneously produces I and S water. 
Thus, the feed water has a certain conductivity and the structured water has a certain conductivity. If, as the 
Examiner suggests, jilver ions co ul d simply added to the structured water and interactions too k place such 
ihattt^ watetvone of ordinary skill in the art would expect 



that th e integrity of the clusters would be compromised and the structured water based Qa.a_set.of clusters 
would be broken down. Thus it can be seen that one oflFdinary skill in the ait would not expect an 
liitera^^ and clusters of structured water by simple addition of silver ions to structured 

water because of the large size of the silver ions. Finally, the Beerse reference fails to disclose structured 
wate MherefotcJt alo ne fails to render the present inv^onoBvious" therefore, tiie combination of Cioca 
et al. and Beerae et al. does not teach or suggest the incorporation of the silver ions within the cluster of the 
structured water, and the present invention is not rendered obvious by the combination of these cited 
references. 

The other combination of references is Cioca et al. and Stroud et al.. however, the same situation 
arises when making this combination as does with the previous combination of cited references. Therefore, 
because the combination of Cioca et al. and Stroud et al. fails to remedy the defect of Cioca et al, the 
primary reference. Applicants assert that this combination of references also fails to render the present 
invention obvious. In Cioca et aL, the only teaching or suggestion with respect to the combination of 
structured water and biological active* is as separate entities. There is no teaching or suggestion in the 
Cioca reference that the biological active in the form of a silver ion can itself be incorporated within the 
clusters of structured water by having the biological active present in the feed water and treating both the 
biological active and the feed water to integrate the active in the cluster structure of the structured water. 
Therefore, Cioca et al. in combination with any other reference that fails to remedy this defect will not 
render the present invention obvious and a prima facie case of obviousness has not been made. 

As the claims of the present application are believed to be in condition for allowance, issuance of a 
Notice of Allowance is respectfully solicited. 



Date; ^j(Mvu4] ZOo3 



Respectfully submitted, 




Dorene M. Price (Reg. No. 43,018) 
Estce Lauder Companies 
125 Pinelawn Road 
Melville, NY 11 747 
(631)531-1194 
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